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specially constructed for use upon either one of those ship canals, but they 
are employed to aid navigation upon the Great Lakes which they connect. 
On the other hand, none of the navigable waters of Lake Erie or the Hudson 
River flows through the Erie Canal, and not a single maritime craft, built to 
operate either on Lake Erie or the Hudson River ever passes through the 
Erie Canal for the transportation of goods or merchandise. The vessels that 
are employed are constructed with special reference to their exclusive use 
upon that canal. It is true that canal boats are sometimes towed from 
the terminus of the canal at Albany, to New York, or from New York to 
Albany, but it is difficult to understand how such a temporary employment 
of a canal boat upon the Hudson River can affect the legal character of all the 
other canal boats in the Erie Canal. Large quantities of pine saw logs are 
each year towed from Canada, across Lake Huron to various points in Michi- 
gan. The contract for such towage is a maritime contract, but whoever 
imagined that it had the remotest tendency to place each log in the same 
maritime class with ocean freighters, or to convert the raft into a commercial 
fleet? 

What is an artificial canal? It is to be regretted that neither the majority 
nor the minority of the Court have discussed that interesting question. What 
is to follow? If the Erie Canal is one of the navigable waters of the United 
States over which the admiralty courts have exclusive jurisdiction, may the 
general government make appropriations for its enlargement and improve- 
ment, and direct and control the expenditure of such appropriations, without 
the consent of the State of New York? Or, is the canal, though its waters 
are navigable waters of the United States, still for all purposes except admir- 
alty jurisdiction, under the sole and exclusive control of that state? May the 
state then close the canal, and thus deny to the citizens of the several states, 
the use of one of the navigable waters of the United States? Other puzzling 
questions of a like character will suggest themselves to the reader. 



Partnership Namb — An Asset of the Partnership— Right of the 
Purchaser to its Use.— The case of Slater v. Slater, 175 N. Y. 143, 67 N. 
E. Rep. 224, 61 L. R. A. 796, is of considerable interest and importance in the 
field of the suggested subject. The briefs of counsel, particularly as given in 
connection with the report of the case in 61 L. R. A., will probably be of quite 
as much use to the profession as the opinion of the court. They indicate 
extended research, and give classified results of great practical value. It 
seems that two brothers were for more than forty years engaged in the manu- 
facture and sale of boots and shoes under the firm name of J. & J. Slater, each 
partner sharing profits and losses equally. The elder brother died in 1901, 
after which the younger continued the business as surviving partner, under 
the same firm name and in the same manner in which it had been conducted 
before the death of his brother, "with a view of closing out the business as a 
going concern." Such was the situation when this case for an accounting 
and distribution of the assets of the partnership was begun. The partnership 
property consisted of bills receivable, stock, fixtures and leases of the prem- 
ises where the business had been conducted. The trial court decreed the sale 
at auction of all the firm property as one parcel, but decided that the right to 
continue the use of the firm name was neither a firm asset nor a part of the 
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good will; "that the estate of the deceased partner had no interest therein, 
but that it belonged to the survivor, and should not be included in the sale of 
the firm assets." The holding of the appellate division to which the case was 
taken was that the firm name constituted a part of the good will and was a 
firm asset in which the estate of a deceased partner had an interest, and that 
the sale of the good will under the decree would give to the purchaser the 
exclusive right to hold himself out as the successor of the firm and its busi- 
ness, but that it would not give him the right to continue the business in the 
old firm name, unless such purchaser should be the surviving partner. The 
appellate division certified to the court of appeals the following questions of 
law: "(1) Whether or not, upon the facts found in the decision of this case, 
the firm name of J. & J. Slater, or the right to continue its use, is a firm 
asset; or did the right to continue such use inure to the surviving partner? 
(2) Whether or not, upon the facts found in the decision of this case, a pur- 
chaser at a sale provided for in the judgment herein, not being the surviving 
partner .... will acquire the right to continue the business under the 
firm name of J. & J. Slater upon complying with the provisions of sections 
20 and 21 of the partnership law. (Laws of New York, 1897, p. 561, Chap. 
420)?" These sections provide for the continuance of a partnership or busi- 
ness name upon compliance with the conditions of the statute in regard to 
making public the person or persons intending to deal under such name. In 
answering these questions, the court of appeals held (1) that, as between the 
surviving partner and the executor of the deceased partner, the right to con- 
tinue the use of the firm name is a firm asset which may be sold together with 
the other assets, and that it "does not inure to the benefit of the surviving 
partner"; and (2) that the purchaser at the sale of the assets of the partner- 
ship, including the firm name, ordered for the purpose of closing out its affairs, 
"whether surviving partner or otherwise, will acquire the right to continue 
the business under the firm name, upon complying with the provisions of the 
statute." The first conclusion is based upon the proposition that a firm name, 
particularly where a business has been conducted under it for a long series of 
years, becomes inseparable from the good will of the firm, and "hence just as 
much a part of the assets of the firm as the good will itself." In support of 
the second conclusion, the court argues that if the firm name is properly an 
asset of the partnership, its sale should not be accompanied with restrictions 
and limitations as to its use which will materially affect its value; that if no 
one can purchase it and thereafter use it except the surviving partner, its value 
as an asset is seriously impaired. "Conceding," says the court, "that the 
firm name is a part of the good will, and is partnership assets, it follows that 
it should be sold without any restriction or limitation upon its use by the 
purchaser, and in the same way and with like effect as in the case of all the 
other assets of the firm. If the firm name is partnership property in any 
sense, the estate of the deceased partner is entitled to the benefits in the same 
sense that it is entitled to share in the distribution of other property." The 
court suggests that no difficulty, embarrassment or liability, so far as the sur- 
viving partner is concerned, would arise from selling the firm name as a part 
of the good will, for, although the purchaser would be entitled to assume the 
firm name for business purposes, while a member of the former partnership 
was still living, the survivor would be protected from obligations contracted 
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subsequently by the purchaser, on account of the requirements of the statute 
that the real facts be made a matter of public record and that the real partieB 
in interest must appear therein. 



Maliciously Inducing a Breach of Contract— Lumley v. Gye.— 
Plaintiffs with seventy-three other companies were members of a Coal Own- 
ers' Association, operating some two hundred collieries, and employing over 
100,000 men in South Wales. The defendants were the South Wales Miners' 
Federation, an association registered under the English Friendly Societies 
Act; the trustees of the federation, who were joined for the purpose of reach- 
ing the federation funds of over ,£100,000 if judgment was recovered; the 
vice-president, treasurer, and secretary of the federation; and six members 
of the workmen's half of a "Sliding Scale Committee." 

For twenty years or more the employers and the employees had operated 
the mines under contracts wherein the wages were fixed by a sliding scale, 
depending upon the selling price of coal. In the vicinity were many coal 
dealers, or merchants, who bought and sold coal to the trade, and whose 
interests were to keep the price of coal as low as possible, and they were fre- 
quently able to depress the price materially by selling for future delivery, 
and then purchase of operators not in the Owners' Association, or induce 
some of the latter to sell at the price made. 

This condition often led to difficulties, in the way of strikes, or stop days, 
on the part of the workmen, in order to restrict out-put, and thereby keep up 
the prices. In 1898 such a strike occurred, which after a time was settled 
by the workmen in forty-seven of the collieries agreeing to go to work upon 
wages fixed according to a sliding scale, and determined by a joint sliding 
scale committee, composed of twenty-four persons, twelve to be chosen by 
the forty -seven owners, and twelve by the workmen employed by these 
owners. The agreement provided that: "All notices to terminate contracts 
on the part of the employers, as well as employed, shall be given only on the 
first day of any calendar month, and to terminate on the last day of the same 
month." Although this agreement was made only between the forty -seven 
owners and their employees, the workmen in the other twenty-seven collier- 
ies resumed work on the same terms, but neither they nor the owners were 
represented in the sliding scale committee. 

Soon afterward the South Wales Miners' Federation was organized, and 
nearly all the workmen in the seventy-four collieries became members; the 
federation chose officers, and an executive council, which was authorized, or 
resolved, to transact all the business pertaining to the workmen's half of the 
sliding scale committee. In 1900 it seemed likely the price of coal would go 
down, and the president of the executive council advised that a stop-day or 
holiday be taken by the workmen to restrict out-put. This was ordered by 
the executive council, and at a general conference of the workmen held on 
this holiday the federation, by resolution, authorized "the council to declare 
a general holiday at any time they might think it necessary for the protection 
of wages and of the industry generally." The owners met soon afterward, and 
resolved that "if the men make any future illegal stoppage, the owners will 
take proceedings against the men." 



